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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

GLENDALE UNI FI ED SCHOOL Case No. CV 00-00017 DDP (BQRx)

DI STRI CT,
ORDER (1) GRANTI NG DEFENDANTS’
Plaintiff, MOTI ON FOR SUMMARY JUDGVENT; AND
V. (2) DENYI NG PLAI NTI FF'' S MOTI ON FOR

SUMMARY JUDGVENT
TALAR ALMASI; LENA ALMASI
STATE OF CALI FORNI A;

CALI FORNI A DEPARTMENT OF
EDUCATI ON; CALI FORNI A SPECI AL
EDUCATI ON HEARI NG OFFI CE;
MARY L. COTE, hearing officer
in her official capacity,

[ Motions filed on 7/28/00 and
9/ 25/ 00]

Def endant s.

N N N e N N N NN N NN N N N

This matter cones before the Court on the plaintiff’s and
def endants’ cross notions for summary judgment. After review ng
and considering the materials submtted by the parties and

hearing oral argunent, the Court adopts the follow ng Order.

| . | NTRODUCTI| ON

The plaintiff in this mtter is the G endale Unified Schoo
District (the “District”). On Cctober 8, 1999, an
adm ni strative hearing officer rendered a decision against the

District and in




© 00 N o g A~ W N P

N
= O

=
N

I
A W

S T = S Y
o N o o

N
o ©

N
=

N DN
w N

N N N NN DN
o ~N o o b

favor of defendants Talar Almasi (“Talar”) and her nother, Lena
Almasi (“Lena”). At the tinme of the hearing, Talar was a five
year old student in the District who was eligible for special
educati on services because of a genetic condition associ ated
with delays in all areas of devel opment. The hearing officer
deci ded that for the 1998-1999 academ c year: (1) Talar required
two hours of individual occupational therapy (“OI”) each week;
(2) therefore, Lena is entitled to reinbursenment for the costs
of one hour per week of private OT, including the cost of
transportation and parking; (3) the District did not offer Talar
a free appropriate public education (“FAPE’); and (4) therefore,
Lena is entitled to partial reinbursenent for the cost of
Talar’s enroll nent at Di scoveryland, a private, parochi al
preschool .?

The parties have filed cross notions for summry judgnent.
The District requests that this Court overrule the hearing
officer’'s decision on all four issues, while Talar and Lena

request that the Court affirmall aspects of the decision.

1. FACTUAL BACKGROUND

Lena first contacted the District in May 1997 because Tal ar
was approaching the age of three, and the District soon woul d be
responsi ble for adm nistering Talar’s education.? At Talar’s

initial Individualized Educational Program (“IEP”) neeting in

! The ot her questions decided by the hearing officer were
not briefed by the parties and are not before the Court.

2 Tal ar previously had received services fromthe
Lant er man Regi onal Center.
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May 1997, the parties agreed that the District woul d assess
Tal ar and identify her needs. In June 1997, Lena and the
District met to discuss the results of the assessnent. The
District’s assessors determ ned that Talar was functioning: at
the one year old level in speech and | anguage; at the 17 nonth
old level in pre-academ cs; at the 16 nonth old level in fine
and gross notor areas; at the 26 nonth old level in social,
enmotional, and vocational skills; and at the 22 nonth old | evel
in self-help skills. Lena did not sign the IEP at the June 1997
neeti ng because she wanted nore tine to review the | EP goals and
obj ectives. Lena also wanted Talar to undergo a physi cal
therapy (“PT”) evaluation before she signed Talar’s IEP. Lena
informed the District that she would contact the District to
conplete the IEP after the PT eval uation had been conpl et ed.
Tal ar began receiving PT in July 1997 from Ms. Anderson, a
physi cal therapist, at the Center for Devel oping Kids (“CDK").
Ms. Anderson conpleted a PT assessnent for the District, and the
| EP team reconvened on Septenber 2, 1997.

At the Septenber 2 meeting, the District offered Lena
mul tiple choices for Talar’s placenent: a special day class
(“SDC") preschool at one of three sites; or one of two full-
i nclusi on preschool programs, each |ocated at a different site.
Lena requested tine to consider the placenent offers, and agreed
to return in three days to sign the IEP. On Septenber 5, 1997,

Lena signed the IEP, consenting to Talar’s placenent in a full-

i nclusion, six hour a day preschool programat Cerritos
El ementary School (“Cerritos”). |In addition to the placenent at
Cerritos, the IEP specified that the District would provide

3
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Talar with the follow ng services: individual speech and

| anguage therapy two tinmes a week in 30 mi nute sessions; one
weekly session of PT for 60 mnutes; direct OT three tinmes a
month in 60 m nute sessions; nonthly OT consultation in class;
and adapted physical education as needed.

The District contracted with CDK for Talar’s OI. Ms. Hyde,
a registered occupational therapist (“OTR’), began adm ni stering
Tal ar’s OT through CDK in Septenber 1997.

I n Decenmber 1997, Lena renoved Talar from Cerritos because
she felt that Talar was regressing and that the goals and
obj ectives of Talar’s |IEP were not being net. On Decenber 3,
1997, Lena requested a due process hearing to address Talar’s
pl acement.® Talar continued to receive OT and PT from CDK, but,
starting in Decenber 1997, Ms. MCann, OIR, replaced Ms. Hyde as
Tal ar’ s occupati onal therapist.

In March 1998, Ms. McCann recomrended to the District that
it increase Talar’'s OT to two tinmes a week. Ms. MCann provided
two sessions of OT to Talar for six weeks because Ms. MCann
believed that the District and Lena had agreed to this increase
in a settlenment agreenent arising from Talar’s due process
hearing. However, as of June 3 1998, Lena had not signed the
settl enment agreenment and had not signed a revised |IEP. Thus,
| acking the authority to continue twi ce weekly sessions, M.
McCann reduced Talar’s OT to its previous |level, one session a

week.

8 Case nunber SN 1545-97.
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On June 3, 1998, an | EP neeting was scheduled to conform
Talar’s IEP to the ternms of a settlenent agreenent reached
bet ween the District and Lena’s former attorney regarding the
| evel s of OI, PT, and speech and | anguage services the District
woul d provide for Talar. However, Lena did not attend the June
3 IEP neeting and did not sign the settlenent agreenment. Lena
infornmed the District that she had retained a new attorney, M.
Graham and asked the District to contact Ms. Grahamto
reschedul e the neeting.

On Cctober 13, 1998, Lena withdrew her request for a due
process hearing. That nonth, Lena unilaterally decided to
enrol |l Talar at Discoveryland for three nornings a week.

Di scoveryland is a private preschool for typically-devel oping
children. It is a licensed school, but is not certified to
provi de speci al education. Lena did not informthe District of
this placenment until the Novenber 1998 | EP neeting. (See
footnote 4 infra.)

On COctober 29, 1998, an I EP neeting was held to devel op
goal s and obj ectives and determ ne placenent and services for
Tal ar for the 1998-1999 school year. The goals and objectives,
however, were not conpleted on COctober 29 and the neeting was
continued until November 18, 1998. The Novenber 1998 IEP calls
for Talar to receive: two 50-m nute sessions a week of
i ndi vi dual speech and | anguage therapy; one 15 to 30-m nute
session a week of small-group speech and | anguage therapy; 50
m nutes of individual O a week; two 50-m nute sessions of
i ndi vidual PT a week; and reinmbursenment for the costs Lena

incurred transporting Talar to OT, PT, and speech and | anguage

5
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therapy. Talar’s Novenber |IEP |ists as “suggestions/offers”

pl acenments at: (1) College View, (2) Lincoln SDC, (3) Villa
Esperanza; or (4) continued placenent at Discoveryland* with (a)
consultation from Tal ar’s speci al education teacher, and (b)
Lena assum ng the cost of that program (because the District had
appropriate public placenents avail abl e).

Lena visited the proposed public placenents, but did not
bel i eve any was appropriate for Talar. However, on Decenber 9,
1998, Lena consented to inplenmentation of certain portions of
the EP. An addendumto the |IEP shows that Lena approved the
speech/ | anguage therapy, OI, PT, and the acconpanyi ng goal s and
obj ectives, but that she did not agree with the OT eval uati ons.

The one weekly session of OT provided by the District was
adm ni stered by Ms. An, OIR, at d endal e Adventist Medica
Center. Lena believed that Tal ar needed nore OT than the one
hour a week provided by the District under Talar’s 1998-1999
| EP. Therefore, in February 1999, Lena began paying for an
addi ti onal weekly session of OT for Talar with Ms. Levine of
Children’s Hospital Los Angel es.

On March 8, 1999, Ms. Graham requested a due process hearing
on behalf of Talar to address Talar’s placenment and OT services.
On March 22, 1999, the District also filed a request for a due

process hearing. The matters were consolidated and a hearing

4 At the Novenber 1998 IEP, the District could not
expressly offer placenment at Di scoveryl and because Lena had not
di scl osed the name of the preschool Talar was then attending.

I nstead, the IEP states “Assistant with consultation from
Speci al Educati on Teacher provided to support the current
preschool where Talar is enrolled (pending District’s ability to
observe classroom school) . . ..” (Defs.” Mn., Ex. G)

6
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was conducted on May 20 and 21, and June 22 and 23, 1999. The
heari ng was conducted before Ms. Cotes, a Hearing O ficer for
the California Special Education Hearing O fice at MGeorge

School of Law, University of the Pacific.

LT LEGAL STANDARD

A. Summary Judgnent
Under Federal Rule of Civil Procedure 56(c), sumrary

judgnment is appropriate only where “there is no genuine issue as

to any material fact and . . . the nmoving party is entitled to a
judgnment as a matter of law.” Fed. R Civ. P. 56(c). A genuine
issue exists if “the evidence is such that a reasonable jury
could return a verdict for the nonnoving party,” and materi al

facts are those “that m ght affect the outcome of the suit under

t he governing law.” Anderson v. Liberty Lobby, Inc., 477 U S.
242, 248 (1986). Thus, the “nere existence of a scintilla of
evi dence” in support of the nonnoving party’'s claimis
insufficient to defeat summary judgnent. 1d. at 252. 1In

determning a notion for sunmary judgnent, all reasonable

i nferences fromthe evidence nust be drawn in favor of the
nonnmovi ng party. |d. at 242. \When a m xed question of fact and
| aw i nvol ves undi sputed underlying facts, sunmary judgnent may
be appropriate. Union Sch. Dist. v. Smith, 15 F.3d 1519 (9th

Cir. 1994).
A district court may review adm ni strative decisions issued
pursuant to the Individuals with Disabilities Education Act

(“I'DEA”) in the context of a notion for summary judgnent.

Capi strano Unified Sch. Dist. v. Wartenberqg, 59 F.3d 884, 891-92
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(9th Cir. 1995). The district court conducts a de novo review

of the evidence in such cases. O ai Unified Sch. Dist. v.

Jackson, 4 F.3d 1467 (9th Cir. 1993).

B. | DEA

A brief explanation of | DEA hel ps explain the unique process
of the de novo judicial review of a special education hearing
of ficer’s decision.

| DEA guarantees all disabled children a “free appropriate
public education [(‘'FAPE )] that enphasizes special education
and rel ated services designed to nmeet their unique needs . ”
20 U.S.C. 8§ 1400(d)(1)(A). |IDEA guarantees all students a FAPE
which is defined as special education and related services that:
(1) are available to the student at public expense, under public
supervi sion and direction, and w thout charge; (2) neet the
state educational standards; (3) include an appropriate
education in the state involved; and (4) conformw th the
student’s IEP. 20 U.S.C. § 1401(8).

An EP is a witten statement for an individual disabled
child which is crafted by a teamthat includes the child s
parents and teacher, a representative of the | ocal education
agency, and, whenever appropriate, the child. 20 U S.C
88 1401(11), 1414(d)(1)(B). An IEP nmust contain: (1)
information regarding the child s present |evels of performnce;
(2) a statenent of annual goals and short-terminstructional
obj ectives; (3) a statenment of the special educational and
related services to be provided to the child; (4) an expl anation

of the extent to which the child will not participate with non-

8
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di sabled children in the regular class; and (5) objective
criteria for measuring the child s progress. 20 U S.C.
§ 1414(d).

In addition to these substantive provisions, |DEA contains
numer ous procedural safeguards. The |ocal education agency nust
provi de the parents or guardians of a disabled child prior
written notice of any proposed change in the identification,
eval uation, or educational placenment of the child. 20 U S. C
8§ 1415(b)(3). The agency al so nust give parents an opportunity
to present conplaints regarding any nmatter related to the
educati on or placenent of the child, or the provision of a FAPE
to the child. 20 U.S.C. 8§ 1415(b)(6). Upon the presentation of
such a conplaint, the parent or guardian is entitled to an
impartial due process adm nistrative hearing conducted by the
state or |ocal educational agency, as determ ned by state |aw or

by the state educational agency. 20 U S.C. 8§ 1415(f)(1).

C. Judi ci al Review of Adm nistrative Decisions Under | DEA

CGenerally, if a party appeals an adm nistrative deci sion
with a district court, to uphold that decision, the court nust
find that the adm nistrative judge' s findings of fact are

supported by substantial evidence. Steadman v. Securities &

Exch. Commin, 450 U. S. 91, 99-100 (1981). Substantial evidence

means that nore than “a scintilla” of evidence supports the
agency decision; if a reasonabl e person exam ning the same
evi dence coul d have reached the sane concl usion, the court nust

uphol d the agency’s acti on. Uni versal Canera Corp. v. NLRB,

340 U.S. 474, 477 (1951).
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However, in reviewing an adm nistrative decision under | DEA,

the court’s decision nmust be supported by the preponderance of

the evidence. 20 U. S.C. 8§ 1415(i)(2). |DEA provides that “the
court . . . shall receive the records of the admnistrative

proceedings; . . . hear additional evidence at the request of a
party; and . . . basing its decision on the preponderance of the

evi dence, shall grant such relief as the court determnes is
appropriate.” 1d.

Al t hough the Ninth Circuit has described the judicial review
of the adm nistrative decision as de novo, the standard of
review is nodified by the special weight given to the hearing

of ficer’s decision. Qai, 4 F.3d at 1471; Doe v. Board of Educ.

F.3d 455, 458 (6th Cir. 1993). A court should not try an | DEA cag
anew, but rather should give a hearing officer’s decision due wei(

Capi strano, 59 F.3d at 891; see also Board of Educ. v. Row ey, 45§

176, 206 (1982).

“[D)eference to the hearing officer nakes sense in a
proceedi ng under [IDEA] for the sanme reasons that it
makes sense in the review of any other agency action —
agency expertise, the decision of the political

branches . . . to vest the decision initially in an
agency, and the costs inposed on all parties of having
still another person redecide the matter from scratch.”

Capi strano, 59 F.3d at 891 (quoting Kerkamv. MKenzie, 862 F.2d §

887 (D.C. Cir. 1988)).

In San Diego v. California Special Educ. Hearing Ofice, the

Circuit stated:

[ TIhe court in recognition of the expertise of the

adm ni strative agency, nust consider the findings
carefully and endeavor to respond to the hearing
officer’s resolution of each material issue. After
such consideration, the court is free to accept or
reject the findings in part or in whole. . . . Despite

10
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their discretion to reject the adm nistrative findings
after carefully considering them however, courts are
not permtted sinply to ignore the adm nistrative

findings. . . . At bottom the court itself is free to
determ ne i ndependently how nuch weight to give the

?dninistrative findings in light of the enunerated
actors.

93 F.3d 1458, 1466 (9th Cir. 1996) (internal citations and quotati
mar ks omtted).

A court should give substantial weight to the hearing officer
decision if the court finds that the decision was careful, inparti

and sensitive to the conplexities of the issues presented. (§ai,

F.3d at 1476. Thus, although the district court independently reyi

t he evidence and thereafter issues a decision supported by a
preponderance of the evidence, the court must give “due weight” tq

hearing officer’s prior decision.

In this case, the hearing officer, Ms. Cote, issued a
| engt hy, detailed opinion. She supported her findings with
testi nony and docunentary evidence presented by the parties
during the hearing. M. Cote’'s decision was inpartial and her
reasoni ng was sensitive to the conplexities of the case.

Therefore, her decision is entitled to substantial weight.

Further, under |IDEA, the parties have the option of
presenting the Court with evidence not introduced at the
hearing. Neither party has exercised that right in this case.
As a result, the Court defers to the hearing officer’s decision

as to issues of credibility.

11
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| V. DI SCUSSI ON

A Does Tal ar require two hours of individual occupational

t herapy each week?

Based on a review of the adm nistrative record and the
hearing officer’s decision, the Court finds that the hearing
of ficer appropriately determ ned that Talar required two hours
of OT each week during the 1998-1999 academ c year. The hearing
of ficer based her decision on: (1) Lena's testinony; (2) the
recomendati ons of registered OTRs Ms. Johnson, Ms. Levine, and
Ms. Seligson; and (3) a review of Talar’s IEPs and daily

treat nent records.

1. Procedural Objections
a. Hear say

First, the District contends that the hearing officer
heavily based her decision on the reports of OITRs Ms. Levine and
Ms. Seligson. Ms. Levine and Ms. Seligson did not testify at
the hearing, and their reports were hearsay. Their assessnents
were admtted into evidence at the hearing over the District’s
hearsay objections. The reports of Ms. Levine and Ms. Seligson
consisted of the results of tests adm nistered to Talar to
nmeasure her |evel of fine notor, visual notor, and self-help
skills. Both Ms. Levine and Ms. Seligson reconmmended that Tal ar
receive two sessions of OT each week.

The District argues that the hearing officer should have
excl uded the assessnents as inadm ssabl e hearsay in the
adm ni strative hearing. Further, the District contends that if

the hearing officer had disregarded the hearsay evidence, the

12
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wei ght of the evidence woul d have shown that Tal ar did not need
two sessions of OT per week.

However, the District does not cite, and the Court is not
aware of, any authority to support this argunment. The
Adm ni strative Procedure Act makes no nention of whether hearsay
evidence is adm ssible at an adm nistrative hearing. See 5
U S.C. 8 556(d). The Act states only that “[a]ny oral or
docunmentary evidence may be received, but the agency as a matter
of policy shall provide for the exclusion of irrelevant,
immaterial, or unduly repetitious evidence.” |d. (enphasis

added). Further, in Richardson v. Perales, the Supreme Court

interpreted 8 556(d), holding that hearsay evidence is
adm ssible in adm nistrative hearings. 402 U S. 389, 410
(1971).

In addition, California | aw provi des that special education
heari ngs shall not be conducted according to the rules of
evi dence used in court proceedings. 5 Cal. Code Regs.
8§ 3082(b). In particular, 8 3082(b) states that “[h]earsay
evi dence may be used for the purpose of supplenenting or
expl ai ni ng ot her evidence but shall not be sufficient in itself
to support a finding unless it would be adm ssi bl e over
objection in civil actions.” [|d. As discussed previously, the
hearing officer’s decision also cites non-hearsay evidence to
support her findings. Therefore, the hearsay evidence was
adm ssi ble for “supplenmenting or explaining” this additional
evi dence.

The hearing officer’s stated reasons for accepting the

hearsay evidence denonstrate that she admtted the evidence

13
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know ng that it had limted admssibility. *“I |ooked over the
docunments that Ms. G lyard objected to. . . . I"’mjust going to
go ahead and accept those. They appear to be very relevant.”®
(Hearing Transcript (“HT") 5/21/99 at 3:26-4:4.) In response to
Ms. G lyard s hearsay objection during the June 22, 1999
hearing, the hearing officer explained that Ms. Levine's reports
and Ms. Seligson’'s reports were:
. hearsay. However, that is acceptable in
this formand does go to the wei ght, so we need to

accept those. And also, you know, it is at the
di scretion of the hearing of ficer whether to

accept docunments or not. M primary concern in
any of these proceedings is to get all the
rel evant information about the student if | don't

know the student and to get all of the relevant
i nformati on about the prograns proposed by the
District since | don’t know the District as well

(HT 6/22/99 at 5:22-6:1.)

The hearsay reports were adm ssible in the adm nistrative
heari ng because the reports are relevant and were not the sole
basis of the hearing officer’s decision. 5 U S.C. 8 556(d); 5
Cal. Adm n. Code Regs. § 3082(b).

b. | mpr oper Rebutt al
Second, the District contends that the hearing officer
shoul d not have considered Ms. Johnson’s testinony because Lena

introduced it after the closing of the defendant’s case in

5 Ms. G lyard objected to the introduction of Ms. Levine's
and Ms. Seligson’s reports because she did not have an
opportunity to cross-exam ne the authors. At the hearing, M.
G lyard admtted that she understood that hearsay was
adm ssi ble, but that it onIK went to the weight of the evidence,
and woul d receive | ess weight than non-hearsay evidence. (HT
6/ 22/ 99 at 4:24-25.)

14




© 00 N o g A~ W N P

N
= O

=
N

I
A W

S T = S Y
o N o o

N
o ©

N
=

N DN
w N

N N N NN DN
o ~N o o b

chief. Thus, the District argues that this testinony was
i mproper rebuttal evidence.

As previously stated, the Rules of Evidence do not apply in
adm ni strative hearings; therefore, unless it is unduly
repetitious, all relevant testinony should be admtted. 5
U S.C. 8 556(d). The District submtted no authority supporting
t he exclusion of this evidence fromthe adm nistrative hearing,
and the Court does not find that Ms. Johnson’s testinmony was
unduly repetitious. Therefore, the hearing officer properly

considered this testinony.

2. Substantive Argunment

The District argues that, even if it was adm ssible in the
adm ni strative hearing, the hearing officer gave inproper weight
to the hearsay evidence and rebuttal testinony. The District
al l eges that the hearing officer “totally ignored” the
District’s witnesses who testified at the hearing, M. MCann
and Ms. An. Further, the District alleges that by inproperly
wei ghi ng the evidence, the hearing officer reached the wong
concl usion. An independent review of the evidence —including
t he hearsay and rebuttal evidence offered by the defendants,
Lena’s testinony, and the evidence offered by the District —
denonstrates that the hearing officer’s decision that Tal ar
needs two hours of OT each week is supported by a preponderance
of the evidence.

Ms. Johnson was a witness for Lena. She has a Bachel or of
Sci ence degree in OI, has conpl eted extensive continui ng

educati on and post-graduate work at California State University,

15
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Nort hri dge, and has practiced as an OIR for 18 years. On June
11, 1999, Ms. Johnson conducted a two-hour eval uation of Tal ar
at Talar’s home. The assessnent consisted of observation of and
interaction with Talar and conversations with Lena. Through
this assessment, Ms. Johnson determ ned that Tal ar had extensive
needs in the areas of sensory integration, fine notor and visual
perceptual activities, and self-help skills.

At the hearing, Ms. Johnson testified that one weekly
session of O would “absolutely not” be sufficient to address
Talar’s needs. (HT 6/23/99 at 13:8.) Later in her testinony,
Ms. Johnson expl ai ned that one weekly session is necessary to
address Talar’s self-help skills, and a second weekly session is
necessary to address Talar’s sensory integration difficulties.
Ms. Johnson stated that ideally Talar should receive three
sessions of OT, but if the OT is adm nistered in coordination
with other services, specifically PT, two sessions a week m ght
be sufficient. (lLd. at 12:1-12.) M. Johnson enphasized that
it was crucial that Talar dedicate at |east one OT session a
week to working exclusively on self-help skills. (ld. at 12:11-
12.)

Ms. Johnson also testified that six weeks would not be a
reasonabl e anount of tinme in which to expect Talar to
denonstrate progress resulting froman additional OT session;
simlarly, Lena testified that a period of six weeks was not
| ong enough for Talar to learn a task, given Talar’s
devel opmental |evels and her deficits in all mjor areas of
devel opment. Ms. Johnson stated that after Talar is taught a

skill, she nust practice the skill until she is able to perform
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it inall environments. Ms. Johnson testified that, when
working with children with disabilities like Talar's, it is
common to try to achieve short-termgoals in six nonths, and

| ong-termgoals in a year. Further, she testified that with the
ri ght goal s and objectives, Talar should show progress and
attain skills within six nonths to one year.

Ot her evidence offered by Lena include the separate reports
made by Ms. Seligson in Septenmber 1999, and by Ms. Levine in
February 1999. Based on a personal evaluation of Talar and a
review of OI, PT, and | EP docunentation, M. Seligson
recomended increasing Talar’s O fromone to two tines a week.
Ms. Levine's evaluation, which was based on clinical
observations and a parental interview, recomrends Ol for one to
two tinmes per week.

The District contends that the hearing officer “totally
ignored” the testinony of its witness, Ms. McCann. At the
hearing, Ms. MCann testified about the ampunt of OT that she
beli eved woul d benefit Tal ar.

Based on her receiving one tinme a week of

intervention that was recomended to increase to

two tinmes a week, and then in stated [sic] for a

Beriod of two nonths of tinme. And then followed

y a period of six week no service delivery

because of the sunmer break. That’s due to the

School District scheduling. | was put in the

pl ace of having to determ ne whether continuation

of two tinmes a week or continuation of only one

time a week was the best for Talar. And based on

her progress, over all those frequencies, | found

t hat her progress was consistently steady and the

rate of progress didn't seemto be effected [sic]
by increased frequency.

(HT 05/21/99 12:1-10 (enphasis added).)
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Ms. An, another witness for the District, also testified
t hat Tal ar woul d not benefit from an additional session of OT
each week. Ms. An provided Talar with OT from Decenber 1998
t hrough March 1999. At the hearing, Ms. An stated that she
consi dered Tal ar’ s bi ggest sensory problemto be gravitational
insecurity (knowi ng where her body is in space), which is why
she spent nost of her tinme with Talar working on developing this
skill. M. An’s testinony at the hearing indicates that during
the three to four nonths she provided Talar with OT, she and
Tal ar never worked on inproving Talar’s feeding skills.
| nstead, Ms. An and Talar nmainly focused on teaching Talar to
put on her shoes and socks.

The District argues that the significant anount of tine that
Ms. McCann and Ms. An spent assessing Talar’s fine notor
devel opment and providing her with OT services, between Decenber
1997 and March 1999, as conpared to the few hours Ms. Johnson,
Ms. Levine, and Ms. Seligson each spent evaluating Tal ar,
dictates that the Court should give significant weight to the
testinmony of Ms. McCann and Ms. An. The Court generally would
be inclined to be particularly deferential to the opinions of a
student’s treating therapists. However, a review of Talar’s
| EPs and daily treatnent records suggests that, under the
circunmstances of this case, such deference may not be
appropri ate.

Talar’s I EPs consistently identified self-feeding as a goal
and objective. Talar’s June 13, 1997 |IEP included as a specific
short-term goal that Talar will “drink froma regular cup” and

“use a spoon to scoop food and feed self”. Her next |EP, dated
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Septenmber 2, 1997, included simlar goals, and adds that *“Talar
will attenpt to finger feed”. The |IEP conducted on June 3, 1998
stated the sane finger-feeding goal, and added the goal that
Talar would “bite off a piece of cracker, chew, and swallow with
supervision.”

The testinony of Ms. McCann and Ms. An established that they
did not consistently address these self-feeding goals during
Tal ar’s OT sessi ons.

Ms. McCann concluded that Talar did not benefit from having
a second OT session each week; but this conclusion is underm ned
by Ms. McCann’s October 22, 1998 progress report, which states
that Talar’s self-feeding goal “has not been consistently worked

on” in treatment sessions. Thus, the hearing officer found that

Ms. McCann’s concl usion was premature, and that six weeks was
not | ong enough to determ ne whether the additional OT session
was hel ping Talar neet a specific goal, particularly because
t hat goal was not consistently addressed.

The hearing officer’s summary of and coment on Ms. McCann’s
testi nony denonstrates that she did not ignore the testinony of
Ms. McCann.

Ms. McCann’s testinony confirms that she did not
consistently address feeding skills, in
particular. She attributed her failure to address
Talar’s needs in this area or to neet Talar’s
goal s and objectives to the fact that [Lena] did
not always bring the necessary food or utensils to
the therapy sessions to address feeding.

(Defs.” Mn., Ex. A p. 8 ) The hearing officer continued:

While it may be desirable to enploy utensils
simlar to those used at home and to use foods
Talar likes, Talar’'s right to receive appropriate
services and services called for by her |IEP cannot
be contingent upon [Lena’ s] providing materi al s.
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(Ld.)

The District asserts that it could not work with Talar on
her self-feeding goals because Lena did not bring the proper
utensils. This argunent is not persuasive, because no utensils
are needed to “finger feed” or “bite, chew, and swallow a
cracker.

Sel f-care and feeding were specific goals identified in
Talar’s IEPs, but the District’s own witnesses testified that
they did not consistently address these goals with Talar. The
hearing officer appropriately found that the failure to
consistently work with Talar on self-care and feeding resulted
in Talar’s poor growth in these areas. There is evidence to
support the finding that a child |ike Talar needs tine and
repetition to learn a new skill, and that it is inappropriate to
abandon a program as usel ess nerely because no neasurabl e
i mprovenment is visible after the first six weeks of therapy.

The hearing officer’s decision that Talar needed two
sessions of OT each week is supported by the preponderance of
t he evidence. Most persuasive was testinony of Ms. Johnson that
a child |like Talar who has intensive needs requires at |east two
sessions of OT each week. Therefore, the Court finds that the
hearing officer appropriately concluded that Talar required two

hours of OT each week during the 1998-1999 school year.

B. Is Lena entitled to rei nbursenent for the costs of
Talar’s private OT, including transportation and

par ki ng?

20
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Parents may be entitled to reinmbursenment for the costs of
pl acement or services they have procured for their child when:
(1) the school district failed to provide a FAPE, and (2) the
private placenment or services procured are (a) proper under | DEA
and (b) reasonably calculated to provide educational benefit to

the chil d. Sch. Committee of Burlington v. Dept. of Educ., 471

U.S. 359, 369 (1985); Student W v. Puyallup Sch. Dist., 31

F.3d. 1489, 1496 (9th Cir. 1994).

Begi nning in February 1999, Lena obtained an additional OT
session per week for Talar at Lena’s expense. Lena believed
t hat Tal ar needed this additional session to neet her
educational goals. Talar’s O at these additional sessions was
adm ni stered by Ms. Levine, OIR, of Children’ s Hospital Los
Angel es. As discussed above, Talar required two sessions of OT
each week during the 1998-1999 school year, but the District
failed to provide Talar with the necessary second weekly
session; thus, Talar was denied a FAPE for the 1998-1999 school
year .

OT is specifically listed as a “related service” avail able
under | DEA, and therefore is a “proper” service under | DEA.
20 U.S.C. 8 1401(22). Thus, if the Ol was reasonably cal cul ated
to provide educational benefit to Talar, Lena should be
rei mhursed for the cost of providing that service. See

Burlington, 471 U S. at 3609.

Ms. Levine is a qualified OTR. At the hearing, Lena
testified that the therapy Ms. Levine provided for Talar was
desi gned to address Talar’s dressing and eating deficits. OT

adm ni stered by a qualified OIR that focused on inproving
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Talar’s dressing and eating deficits would provide Talar with
sonme educational benefit. Therefore, the sessions were
reasonably cal cul ated to provide educati onal benefit to Talar.
The hearing officer’s determ nation that Lena should be
rei mbursed for the costs associated with the additional session
of OT during the 1998-1999 school year, including round-trip
transportation and parking at the rate which the District
rei mburses its enployees, is supported by the preponderance of

t he evi dence.® See Union, 15 F.3d at 1527.

C. Did the District offer Talar a free appropriate public
education for the 1998-1999 school year?
A placenment offer nust nmeet certain substantive and
procedural requirenents to qualify as a FAPE. See Qai, 4 F.3d
at 1469.

1. Subst antive Requirenents
The substantive requirenents of | DEA are satisfied when the
state provides “educational instruction specially designed to
meet the uni que needs of the handi capped child, supported by
such services as are necessary to permt the child ‘to benefit’

fromthe instruction.” Board of Educ. of Hendrick Hudson Cent.

Sch. Dist. v. Rowey, 458 U. S. 176, 188-89 (1982).

The District clains it offered two educati onal placenents at

Tal ar’ s Novenber 1998 | EP team neeting: (1) Villa Esperanza, a

6 “The term ‘related services’ neans transportation .

and other supportive services . . . as may be required to assi st
a child with a disability to benefit from special education.”
20 U. S.C § 1401(22).
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nonpublic school; and (2) a Preschool SDC (three hours a day at
Lincol n El ementary School (“Lincoln”), or at College View), in
conbination with one to three afternoons a week at a private
preschool with typically devel oping peers, or with opportunities
to interact with typically devel opi ng peers at Lincoln or
Col |l ege View. The Novenber 1998 | EP, however, clearly lists
four choices for Talar under the heading “offers”: (1) College
View, (2) Lincoln; (3) Villa Esperanza; and (4) remain at
current preschool with an assistant and with consultation from a
speci al education teacher, but with Lena assuni ng the cost of
the program since the District contended that it had public
opti ons avail abl e.

The District contends that Lincoln and Col | ege Vi ew together
constitute one offer because they are both SDCs. The Court
di sagrees with this argunent. The record denonstrates that
Coll ege View s program was five days a week, six hours a day,
whil e Lincoln’s program was only four days a week, three and
one-half hours a day. The hearing officer found, and the Court
agrees, that the differences in the prograns are significant,
and therefore they qualify as separate offers. Thus, the |IEP
made four distinct placenent offers, three of which were free
and public.”’

The Coll ege View SDC net six hours daily and focused on

students devel oping socialization and life skills. Talar’'s

7 The hearing officer’s decision indicates that placenent
in an SDC at Cerritos al so was of fered. However, a review of
t he Novenber 1998 | EP shows that while the | EP team di scussed
this placenent, the District did not formally offer this
pl acenment.
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pedi atrician, Dr. Walker, testified that a five-hour program
woul d be detrinmental for Talar, given her young age and her
mul tiple disabilities. Therefore, the College View school day
was too long for Talar. College View also was inappropriate for
Tal ar because the class size was too |l arge and the canpus had no
regul ar education students, thereby elimnating the opportunity
for mainstream ng. The hearing officer found that College View
was an i nappropriate placenent for Talar, and the Court agrees
that this conclusion is supported by a preponderance of the
evi dence.

Villa Esperanza al so was an i nappropriate placenment for
Tal ar because the class convened five days a week, six hours a
day. In addition to the long hours, Villa Esperanza was not

avai l abl e to Tal ar because canpus adm ssion requires that

i ndi vidual s be able to i ndependently exit the facility, and, at
the time of the hearing, Talar was not “anbulatory”. Therefore,
the evidence clearly supports the hearing officer’s

determ nation that Villa Esperanza was an inappropriate

pl acenent for Tal ar.

The hearing officer found that Lincoln did represent an
appropriate placenent for Talar. Lincoln’s programnet Talar’s
uni que needs, as it offered Talar specialized instruction, a | ow

student-to-teacher ratio allow ng one-to-one instruction, and a
short school -day of only three and one-half hours. The parties
do not contest that the hearing officer correctly determ ned
that Lincoln represented an appropriate placenent.

The I EP al so offered Tal ar conti nued pl acenent at

Di scoveryl and. Because the Discoveryland placenent offer was
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contingent upon Lena incurring its cost, this placenment did not
constitute a “free” alternative. Therefore, the Court need not
assess whether the Discoveryland programrepresented an
appropriate placenment for Tal ar.

The hearing officer concluded that Lincoln was the only
free, appropriate placenent the District offered, and the Court
agrees that this decision was supported by a preponderance of
the evidence. Thus, because the District offered Talar a FAPE
for the 1998-1999 school year, the District satisfied |DEA s

substantive requirenents.

2. Procedural Requirenments

The parties dispute whether the District’s offer of nmultiple
pl acenment types rather than a specific, firmrecomendation
constituted a procedural violation of IDEA, and, if so, whether
this procedural violation resulted in a denial of a FAPE for
Tal ar during the 1998-1999 school year.

| DEA sets forth specific procedural safeguards relating to
its FAPE guarantee. 20 U.S.C. 8§ 1415(a). A parent’s procedural
rights include the right to be informed in witing when the
educati onal agency proposes to initiate or change the
identification, evaluation, or educational placenment of a child;
the right to participate in the devel opnment of the child s |EP;
the right to exam ne all relevant educational records; and the
opportunity for nediation and a due process hearing. 20 U.S. C
8§ 1415(b).

Procedural flaws do not automatically require a

finding of a denial of a FAPE. However,
procedural inadequacies that result in the |oss of

25




© 00 N o g A~ W N P

N
= O

=
N

I
A W

S T = S Y
o N o o

N
o ©

N
=

N DN
w N

N N N NN DN
o ~N o o b

educati onal opportunity . . . or seriously
infringe the parents’ opportunity to participate
in the EP fornul ation process . . . clearly

result in the denial of a FAPE

WG v Bd. of Trustees of Target Range Sch. Dist., 960

1479, 1484 (9th Cir. 1992) (internal citations omtted)

F. 2d

The Suprene Court has expl ained the great inportance of such

procedural conponents of the | DEA.

When the el aborate and highly specific procedural
saf eguards enbodied in 8 1415 [of the |DEA] are
contrasted with the general and sonewhat inprecise

substanti ve adnonitions contained in the Act, we think

that the inportance Congress attached to these
procedural safeguards cannot be gai nsai d.

Row ey, 458 U. S. at 205. In Union, the Ninth Circuit held that

one of the procedural violations that may constitute a
FAPE is the failure of the District to make a “formal,
of fer of placement. 15 F.3d at 1526. The court found
“this formal requirement has an inportant purpose .

believe it should be enforced rigorously.” 1d.
conti nued:

The requirenment of a formal, witten offer creates
a clear record that will do nuch to elimnate
troubl esone factual disputes nmany years | ater
Furthernore, a formal, specific offer froma
school district will greatly assist parents in
"present[ing] conplaints with respect to any
matter relating to the . . . educational placenent
of the child.” 20 U.S.C. § 1415(b)(1)(E). For
example, in this case, a formal offer . . . would
have served several purposes. It would have
alerted the [parents] to the need to consi der
seriously whether [the offered placenent] was an
appropriate placenment under the IDEA. . . . [I]f
a formal offer were made, the [parents] could have
deci ded whether to oppose [the offered pl acenent
or to accept it with the supplenent of additiona
education services. Finally, by making a fornmal
offer, the District would have been nore prepared
to introduce sufficient relevant evidence to the
Hearing O ficer of the appropriateness of [the

26
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of fered placenent] as a placenent for [the
student].
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The District defends its offer of nultiple placenents under
| DEA, contending that offering nore than one placenent does not
constitute a procedural error. The District interprets the
Union requirenent that there be a “formal witten offer” of
pl acenent to nean that it may offer nore than one placenent as
long as it presents the choices in one coherent witten offer.

It claims that it satisfied this requirenment through the witten
of fers contained in the Novenber 1998 | EP.

In addition, the District argues that even if offering nore
t han one pl acenent constituted a procedural error, the error did
not “result in the | oss of educational opportunity . . . or
seriously infringe the parents’ opportunity to participate in
the EP formulation process.” WG, 960 F.2d at 1484.

The hearing officer disagreed with the District’s

interpretation of Union and expl ained the problens that arise
when a district offers nore than one placenent. *“The parent
cannot be assunmed to have expertise in evaluating educati onal
prograns in the brief period of tine allotted to observe in each
class.” (Defs.” Mn. Ex. A p. 16.) “The offer nust be
detailed so as to denonstrate to the parent that the District
has carefully thought through and selected a placenent that, in
its professional judgment, will meet the unique and individua
needs of the student.” (ld. at p. 17.) The hearing officer

held that the “District’s approach in offering a wi de range of
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di verse placenments violated the intent [of] Union that a clear
coherent placenment offer nust be made”. (1d.)

The Court interprets Union to require that the District
formally offer a single, specific program Union explains why a
specific offer of placement is necessary under IDEA. A specific
program offer “alert[s] the [parents] to the need to consider
seriously whether [the specific program was an appropriate
pl acenent under the IDEA.” Union, 15 F.3d at 1526. Offering a
vari ety of placements puts an undue burden on a parent to
elimnate potentially inappropriate placenents, and nakes it
nore difficult for a parent to deci de whether to accept or
chal l enge the school district’s offer.

Here, the District offered nultiple placenent options, each
of which included participation in a distinct program As
di scussed above, the hearing officer found, and the Court
agrees, that only one of the placenents offered was appropriate
for Talar’s unique needs. As the hearing officer concl uded,
“[t]he parent clearly cannot be required to ferret out from
mul ti pl e i nappropri ate placenents the one placenent offered by
the District that, in fact, could have offered her daughter an
appropriate placenment. The |law sinply does not inpose such a
duty to the parent.” (Defs.” Mn., Ex. A p. 16.)

The District apparently offered Talar multiple placenent
options in an effort to accommpdate a demandi ng parent who
previ ously had denonstrated her unhappiness with the options
available fromthe District. However, the District’s offer of
various types of classroons, |ocated at a nunber of different

school sites, with varying school -day durations, does not
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conport with the Union requirenent that the District mke a
formal, specific placenent offer

Di scussion of a range of possible placenents during the | EP
meeting is, of course, appropriate. However, a school district
cannot abdicate its responsibility to make a specific offer
allowing a parent to choose from anong several prograns
presented as formal offers. After discussing the advantages and
di sadvant ages of various prograns that m ght serve the needs of
a particular child, the school district nust take the final step
and clearly identify an appropriate placenent fromthe range of
possibilities. It was the District’s responsibility to use its
expertise to decide which program was best suited for Talar’s
uni que needs. Thus, under Union, the District failed to
articulate a clear, coherent offer which Lena reasonably could
eval uate and deci de whether to accept or appeal

The hearing officer found, and the Court agrees, that the
procedural violation did result in the denial of a FAPE for
Tal ar. Because the District failed to make a legally sufficient
pl acement offer, Talar did not receive the special education
services required to address her individualized needs during the
1998- 1999 acadenmic year. Talar’s inability to receive needed
speci al education services resulted in the “loss of an
educati onal opportunity” for Talar. See WG , 960 F.2d at 1484.
Lena participated in the IEP process. Therefore, the hearing
of ficer determ ned that the District denied Talar a FAPE for the
1998- 1999 school year. This conclusion is supported by a

preponder ance of the evidence.
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D. s Lena entitled to reinmbursenent for the costs of
Tal ar’s Di scoveryland tuition?

The Suprene Court has held that a court may order a school
district to reinmburse parents who unilaterally have placed their
child in an appropriate private special education program after
the school district has failed to offer an appropriate

education. Union, 15 F.3d at 1527 (citing Burlington, 471 U S.

at 359). “Parents have an equitable right to rei nmbursenent for
the cost of providing an appropriate [private] education when a
school district has failed to offer a child a [free appropriate
public education].” 1d. at 1523 (internal quotations and
citation omtted).

The District argues that Discoveryland was an i nappropriate
setting for Talar because none of the teachers were credential ed
or certified as regular or special education teachers. The
Ninth Circuit, however, has rejected the argunment that a
pl acenment is inappropriate only because it is not certified to
provi de speci al education. Union, 15 F.3d at 1526 (citing
Fl orence County Sch. Dist. Four v. Carter, 510 U S. 7 (1993))

(“[When a parent places a child in a private setting,
rei mbursement may be ordered even though the private institution
does not satisfy the state education standards”. (enphasis
added)) .

The director of Discoveryland, Ms. Davis, described
Di scoveryl and’ s program as “devel opnental”. At the hearing, M.
Davis testified that she reviewed Talar’s | EP and worked with
Talar on many of its stated goals and objectives, including

those related to play, anmbul ation, conmunication, donestic,
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soci al, pre-academ c and eating skills. Lena and Ms. Davis
testified that Talar made good progress attendi ng Di scoveryl and;
she was beginning to imtate non-disabled children and was
attenpting to communicate with them

Al t hough Tal ar did not receive special educational
instruction at Discoveryland, she did participate in
mai nstream ng and other activities that are appropriate for her

”

mental age. Since Talar was at the “nental age” of
approximately two years old, the activities of “painting,
coloring, cutting with assistance, and glueing” were appropriate
activities that benefitted Talar’s education. In addition,
Tal ar was receiving OT and PT from an outside source. The
hearing officer determ ned that Di scoveryland adequately
addressed Tal ar’s uni que needs to the extent possible, and
t herefore concluded that Discoveryland was an “appropriate
private placement” for Talar under Union. 15 F.3d at 1527. As
a result, the hearing officer held that Lena is entitled to be
rei mbursed by the District for the cost of sending Talar to
Di scoveryl and during the 1998-1999 school year. Each of these
conclusions is supported by a preponderance of the evidence, and
therefore Lena is entitled to rei mbursenment for Talar’s
Di scoveryl and tuition.

The Court nust determ ne whether Lena is entitled to full or
partial reinbursenent for the expense of enrolling Talar at
Di scoveryland. Factors to be considered in determ ning whether

full or partial reinbursenent is appropriate include: the
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exi stence of other nore suitable placenents;® the effort expended
by the parent; and the cooperativeness of the school district.
Alamp, 790 F.2d at 1161. The record contains little information
regarding alternative private placenents in the area, or the
amount of effort expended by Lena in locating a nore suitable
alternative placenment. Therefore, the only relevant Al ano
factor the Court may consider is the cooperativeness of the
school district, with the added factor of the relative
cooperation of the parent. See WG, 960 F.2d at 1486 (citing
Alamp, 790 F.2d at 1153). |In addition, a court nmmy consider
whet her the parent’s conduct obstructed the District’s ability
to properly prepare the IEP; if so, a reduction in the parent’s
rei mbursenment may be warranted. 1d. at 1485; see also Warren G

V. Cunberland County Sch. Dist., 190 F.3d 80, 86 (3d Cir. 1999).

The District contends that Lena’ s conduct was SO egregi ous

that the Court should deny her all reinbursenent based on

equi tabl e considerations. See Burlington, 471 U.S. at 359.

Al t hough the District failed to offer a FAPE to Tal ar, the
record shows that the District consistently tried to work with
Lena to design an appropriate placement for Talar. The District
subm tted extensive records of its letters and tel ephone calls

that Lena never returned. In addition, the evidence shows that

8 The defendant argues that the hearing officer awarded
Lena only partial reinbursenent because Talar did not receive
speci al education instruction at Discoveryland. This argunment
m sstates the hearing officer’s reasoning. The hearing
officer’s decision to provide only partial reinbursenment was
based on Lena’s uncooperative conduct —not the
I nappropri ateness of the placenent.
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Lena withheld records relating to Talar that the District needed
inits original assessnment of Talar, and selectively w thheld
addi ti onal assessnents of Talar that could have assisted the
District in determ ning the best programfor Talar.® Thus, there
is evidence that Lena did not cooperate with the District, and
that her |ack of cooperation may have frustrated the District’s
attenpts to design a programfor Talar that conplied with | DEA.

However, Lena has a right to be an aggressive advocate for
her child. As the court stated in Row ey, “parents and
guardians will not |ack ardor in seeking to ensure that
handi capped children receive all of the benefits to which they
are entitled [under IDEA].” 458 U S. at 209. The statutory
framewor k of | DEA enphasi zes parental involvenent. 20 U S.C.
8§ 1401 et seqg. Congress sought to protect individual children
by providing for parental involvenent in the devel opnment of
state plans and policies, and in the formation of the child' s
i ndi vi dual educational program Rowl ey, 458 U.S. at 207
(citing, S. Rep., at 11-12, U.S. Code Cong. & Adm n. News 1975,
p. 1435). Although the District characterizes Lena s behavi or
as “uncooperative”, it also nmay be viewed as the “[v]igorous
advocacy [that] is an anticipated by-product of a policy
encour agi ng parental involvenent.” Warren G, 109 F.3d. at 86
(citing RowW ey, 458 U. S. at 209).

The hearing officer found that *vigorous advocacy” aside,

Lena’s actions of withholding information fromthe District

9 The evidence denonstrates that Lena failed to cooperate
i n part because she did not |ike the teachers, the classroons,
t he school yards, or the OTRs the District offered.
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impaired the District’s ability to make decisions related to
Tal ar’s education. Therefore, under the circunstances, the
hearing officer decided that it would be unfair to order the
District to reinmburse Lena fully. As a result, the hearing

of ficer concluded that “neither party’ s conduct is w thout
fault” and that “the equities weight [sic] in favor of partial
rei moursement.” (Defs.” Mn., Ex. A p. 19.)

The hearing officer’s reasoning —that Lena’'s failure to
cooperate justifies a reduction in the reinbursenent to which
she is entitled —is sound. Therefore, the Court agrees with
the hearing officer’s determnation that Lena is entitled to

partial reinbursenent for Talar’s Discoveryland tuition.

V. CONCLUSI ON

For all the aforenentioned reasons, the Court upholds the
hearing officer’s decision that: (1) Talar required two hours of
OT each week during the 1998-1999 school year; (2) the District
must rei mburse Lena for the weekly hour of OT that Talar
required and the District failed to provide; (3) the District
deni ed Tal ar a FAPE during the 1998-1999 school year; and (4)
the District nmust partially reinburse Lena for Talar’s 1998-1999

tuition at Discoveryl and.

I T 1S SO ORDERED

Dat ed:

DEAN D. PREGERSON
United States District Judge
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